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§310.5

(2) That the purpose of the call is to
solicit a charitable contribution.

[75 FR 48516, Aug. 10, 2010, as amended at 76
FR 58716, Sept. 22, 2011]

EFFECTIVE DATE NOTE: At 80 FR 77558, Dec.
14, 2015, §310.4 was amended by revising para-
graphs (a)(3), (b)(1)(ii), (iii)(B), and (3)(vi), ef-
fective February 12, 2016, and in paragraph
(a)(7)(ii)(B) by removing ‘“‘or’’ from the end of
the paragraph, in paragraph (a)(8) by remov-
ing the final period and adding a semicolon
in its place, and by adding paragraphs (a)(9)
and (10), effective June 13, 2016. For the con-
venience of the user, the added and revised
text is set forth as follows:

§310.4 Abusive telemarketing acts or prac-

tices.

(a) * k k
(3) Requesting or receiving payment of any
fee or consideration from a person for goods
or services represented to recover or other-
wise assist in the return of money or any
other item of value paid for by, or promised
to, that person in a previous transaction,
until seven (7) business days after such
money or other item is delivered to that per-
son. This provision shall not apply to goods
or services provided to a person by a licensed

attorney;

* * * * *

(9) Creating or causing to be created, di-
rectly or indirectly, a remotely created pay-
ment order as payment for goods or services
offered or sold through telemarketing or as a
charitable contribution solicited or sought
through telemarketing; or

(10) Accepting from a customer or donor,
directly or indirectly, a cash-to-cash money
transfer or cash reload mechanism as pay-
ment for goods or services offered or sold
through telemarketing or as a charitable
contribution solicited or sought through
telemarketing.

(b) * * *

(1) * * *

(ii) Denying or interfering in any way, di-
rectly or indirectly, with a person’s right to
be placed on any registry of names and/or
telephone numbers of persons who do not
wish to receive outbound telephone calls es-
tablished to comply with paragraph
(b)(1)(iii)(A) of this section, including, but
not limited to, harassing any person who
makes such a request; hanging up on that
person; failing to honor the request; requir-
ing the person to listen to a sales pitch be-
fore accepting the request; assessing a
charge or fee for honoring the request; re-
quiring a person to call a different number to
submit the request; and requiring the person
to identify the seller making the call or on
whose behalf the call is made;

(iii) * * *
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(B) That person’s telephone number is on
the ‘‘do-not-call” registry, maintained by
the Commission, of persons who do not wish
to receive outbound telephone calls to in-
duce the purchase of goods or services unless
the seller or telemarketer:

(1) Can demonstrate that the seller has ob-
tained the express agreement, in writing, of
such person to place calls to that person.
Such written agreement shall clearly evi-
dence such person’s authorization that calls
made by or on behalf of a specific party may
be placed to that person, and shall include
the telephone number to which the calls may
be placed and the signature 664 of that person;
or

(2) Can demonstrate that the seller has an
established business relationship with such
person, and that person has not stated that
he or she does not wish to receive outbound
telephone calls under paragraph (b)(1)(iii)(A)
of this section; or

* * * * *

() * * *

(vi) Any subsequent call otherwise vio-
lating paragraph (b)(1)(ii) or (iii) of this sec-
tion is the result of error and not of failure
to obtain any information necessary to com-
ply with a request pursuant to paragraph
(b)(1)(iii)(A) of this section not to receive
further calls by or on behalf of a seller or
charitable organization.

* * * * *

§310.5 Recordkeeping requirements.

(a) Any seller or telemarketer shall
keep, for a period of 24 months from
the date the record is produced, the fol-
lowing records relating to its tele-
marketing activities:

(1) All substantially different adver-
tising, brochures, telemarketing
scripts, and promotional materials;

(2) The name and last known address
of each prize recipient and the prize
awarded for ©prizes that are rep-
resented, directly or by implication, to
have a value of $25.00 or more;

(3) The name and last known address
of each customer, the goods or services
purchased, the date such goods or serv-
ices were shipped or provided, and the

664 For purposes of this Rule, the term

‘“‘signature’” shall include an electronic or
digital form of signature, to the extent that
such form of signature is recognized as a
valid signature under applicable federal law
or state contract law.
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amount paid by the customer for the
goods or services;667

(4) The name, any fictitious name
used, the last known home address and
telephone number, and the job title(s)
for all current and former employees
directly involved in telephone sales or
solicitations; provided, however, that if
the seller or telemarketer permits fic-
titious names to be used by employees,
each fictitious name must be traceable
to only one specific employee; and

(5) All verifiable authorizations or
records of express informed consent or
express agreement required to be pro-
vided or received under this Rule.

(b) A seller or telemarketer may
keep the records required by §310.5(a)
in any form, and in the same manner,
format, or place as they keep such
records in the ordinary course of busi-
ness. Failure to keep all records re-
quired by §310.5(a) shall be a violation
of this Rule.

(c) The seller and the telemarketer
calling on behalf of the seller may, by
written agreement, allocate responsi-
bility between themselves for the rec-
ordkeeping required by this Section.
When a seller and telemarketer have
entered into such an agreement, the
terms of that agreement shall govern,
and the seller or telemarketer, as the
case may be, need not keep records
that duplicate those of the other. If the
agreement is unclear as to who must
maintain any required record(s), or if
no such agreement exists, the seller
shall be responsible for complying with
§§310.5(a)(1)-(3) and (b); the tele-
marketer shall be responsible for com-
plying with §310.5(a)(4).

(d) In the event of any dissolution or
termination of the seller’s or tele-
marketer’s business, the principal of
that seller or telemarketer shall main-
tain all records as required under this
section. In the event of any sale, as-
signment, or other change in ownership
of the seller’s or telemarketer’s busi-
ness, the successor business shall main-

667 For offers of consumer credit products
subject to the Truth in Lending Act, 15
U.S.C. 1601 et seq., and Regulation Z, 12 CFR
226, compliance with the recordkeeping re-
quirements under the Truth in Lending Act,
and Regulation Z, shall constitute compli-
ance with §310.5(a)(3) of this Rule.

§310.6

tain all records required under this sec-
tion.

§310.6 Exemptions.

(a) Solicitations to induce charitable
contributions via outbound telephone
calls are not covered by
§310.4(b)(1)(iii)(B) of this Rule.

(b) The following acts or practices
are exempt from this Rule:

(1) The sale of pay-per-call services
subject to the Commission’s Rule enti-
tled ‘“Trade Regulation Rule Pursuant
to the Telephone Disclosure and Dis-
pute Resolution Act of 1992, 16 CFR
part 308, provided, however, that this
exemption does not apply to the re-
quirements of §§310.4(a)(1), (a)(7), (b),
and (c);

(2) The sale of franchises subject to
the Commission’s Rule entitled ‘‘Dis-
closure Requirements and Prohibitions
Concerning Franchising,” (‘‘Franchise
Rule”’) 16 CFR part 436, and the sale of
business opportunities subject to the
Commission’s Rule entitled ‘‘Disclo-
sure Requirements and Prohibitions
Concerning Business Opportunities,”
(‘‘Business Opportunity Rule’’) 16 CFR
part 437, provided, however, that this
exemption does not apply to the re-
quirements of §§310.4(a)(1), (a)(7), (b),
and (c);

(3) Telephone calls in which the sale
of goods or services or charitable solic-
itation is not completed, and payment
or authorization of payment is not re-
quired, until after a face-to-face sales
or donation presentation by the seller
or charitable organization, provided,
however, that this exemption does not
apply to the requirements of
§§310.4(a)(1), (a)(7), (b), and (c);

(4) Telephone calls initiated by a cus-
tomer or donor that are not the result
of any solicitation by a seller, chari-
table organization, or telemarketer,
provided, however, that this exemption
does not apply to any instances of
upselling included in such telephone
calls;

(5) Telephone calls initiated by a cus-
tomer or donor in response to an adver-
tisement through any medium, other
than direct mail solicitation, provided,
however, that this exemption does not
apply to calls initiated by a customer
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